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J U D G M E N T

1. The prosecution case in brief, is that informant Smti. Phulmati Das

had lodged an FIR before Udalguri  PS by stating inter-alia  that  on

08.11.2018 at about 04:30 PM the victim namely Dipika Das, aged

about 11 years was coming from tuition, at that time the accused

person was coming with his motorcycle bearing registration No. AS-

27-B-6985 and hit against the victim from behind and fled away from

the  place  of  occurrence,  for  which  the  victim  sustained  grievous

injuries. After that the victim was taken to hospital, but on the way to

hospital, the victim succumbed to her injuries. Hence this case.  

2. After   receiving the  aforesaid  FIR  the  Officer-in-Charge of  Udalguri

Police  station  registered  a  case  vide  PS  case  no.  263/2018,  u/S

279/304(A) IPC. The police investigated the case, seized the offending

vehicle  with  connected  documents,  prepared  the  seizure  list  and

sketch map. The vehicle was examined by MVI. During investigation,

IO had collected the Post Mortem report of deceased Dipika Das and

after  completion of  the investigation the I/O submitted the charge

sheet against the accused person, u/S 279/304(A) I.P.C vide CS No.
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163/18 dated 17.12.2018. 

3. Necessary  processes  were  issued  for  causing  appearance  of  the

accused person before the court. The accused appeared. Copies of

relevant documents were furnished to the accused. Considering the

material on record, the particulars of offence u/S 279/304(A) IPC was

read over  and  explained  to  the  accused to  which  he  pleaded not

guilty and claimed to be tried.

4. During  the  trial  the  prosecution  has  examined  as  many  as  nine

prosecution  witnesses  including  the  informant  and  one  CW.  The

examination of the accused person u/S 313 of Cr.P.C was recorded. No

defence witness was examined. I have heard the arguments of both

sides and perused the evidence on record. For the purpose of clarity,

the following points for determination is hereby framed: 

5. POINTS FOR DETERMINATION OF THE CASE   :

I. Whether  the  accused  had  driven  the  vehicle  bearing

registration  no.  AS-27-B-6985  (motorcycle)  so  rashly  and

negligently as to endanger the human life on the public road

and thereby committed the offence punishable u/S 279 IPC?

II. Whether the accused caused death of victim Dipika Das by his

rash  or  negligent  act  of  driving  the  vehicle  at  the  time  of

occurrence and thereby committed the offence punishable u/S

304(A) IPC?

6. DISCUSSION,  DECISION  AND  REASONS  FOR  DECISION:

Prosecution has examined as many as 9 (nine) PWs and 1 (one) CW to

bring home the case. They are namely:

PW1 Dipankar Baishya

PW2 Guru Das Saha

PW3 Prasenjit Biswas

PW4 Bappi Sarkar

PW5 Subhajit Sutradhar

PW6 Phulmoti Das

PW7 Kalpana Roy
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PW8 Dr Sivaji Gupta (MO) and

PW9 Ranjit Kalita (IO)

CW1 Karishma Mandal

7. At the very outset, I must point out that every road traffic incident

does not lead to penal consequences. Prosecution must prove that

accused  was  either  rash  or  negligent.  In  that  backdrop,  let  me

scrutinize the evidence of prosecution.  

8. PW 1 Dipankar Baishya has stated during his evidence that he did not

know the informant, but he knows the accused person. On the day of

the  incident  the  accused  person  took  away  his  bike  (Pulsar  220)

bearing  registration  No.  AS-27-B-6985.  That  day  he  went  to  the

restaurant of the accused person and accused person took away his

bike by saying that he would come soon. After that he came to know

that the accused person hit against one girl.  He had not seen the

incident.  Afterwards  he  went  to  police  station.  Police  seized  his

motorcycle and took his signature in the seizure list. He has identified

the seizure list as Exhibit 1 and Exhibit 1 (1) his signature.  

9. During  cross  examination  PW1  has  stated  that  he  came  to  know

about the incident about 20/25 minutes later. He did not know as to

who had driven his vehicle at the time of incident and at that time he

was at restaurant. He went to police station in the evening hour.   

10.PW2 Guru Das Saha has stated that he knows both the parties. About

3 months ago at about 03:00 PM the incident was occurred. At that

time he was at home and he heard some noises and accordingly he

went  outside  from  his  home  and  found  that  the  daughter  of  the

informant  was  lying  down  on  the  ground  in  injured  condition  and

blood was oozing from her body. The front side of motorcycle of the

accused was also damaged and lying inside the drain and accused

person tried to pull up the motorcycle from the drain. After some time

police reached there and brought the accused person from the place

of occurrence.  

11.During cross examinations PW2 has stated that his house is situated

at about 30 meters distance away from the place of occurrence. He
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could not say as to how the incident took place as at that time he was

inside his house. The victim was coming on her cycle. 

12.PW3 Prasenjit Biswas has deposed that he knows both the parties. At

the time of incident he was at home. After hearing noises he came

out  from his  home and found the accused person at  the place  of

occurrence  and  the  daughter  of  the  informant  was  lying  on  the

ground in injured condition. Afterwards they had arranged to take the

victim  to  hospital.  Later  on  police  seized  the  motorcycle.  He  has

identified  the  seizure  list  as  Exhibit  1  and  Exhibit  1  (2)  is  his

signature. He has also identified the another seizure list as Exhibit 2

and Exhibit 2 (1) is his signature. 

13.During cross examination he has stated that his house is situated at

about 100 meters distance from the place of occurrence. He could not

say as to how the incident took place as at that time he was at home.

The victim was coming on her cycle and she was aged about 11/12

years. 

 

14.PW4 Bappi Sarkar has deposed that he knows both the parties. About

3 months ago in the evening hour the incident took place. At the time

of  incident  he  was  going  towards  his  home after  doing  his  work.

When he reached near Ramkrishna Palli  then accused person came

recklessly  on  a  motorcycle  and  overtook  him.  Thereafter  accused

raised noises from his behind and accordingly he rushed there and

found that the victim was lying on the road in injured condition along

with  her  cycle  and  accused  person  was  caught  hold  by  the  local

people. Thereafter some of people had taken the victim to hospital.   

15.During cross examination he has stated that police had not recorded

his statement. Police asked only his name. He did not state before

police which he deposed before the court during evidence. Accused

went to western side from eastern side and he came from western

side  towards  eastern  side.  After  overtaking  him  by  the  accused

person the incident was occurred. After hearing noises he saw behind.

The incident was occurred at about 70 meters distance from where he

was present. He could not say as to how the incident was occurred as

at that time he was not at the place of occurrence. He came to know
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when  he  reached  at  the  place  of  occurrence  that  the  victim  was

coming on a cycle. He did not know whether police had seized the

cycle or not.    

16.PW5 Subhajit Sutradhar has deposed that he knows both the parties.

About  3  months  ago  at  about  01:30-02:00  PM  the  incident  was

occurred. At that time he was at his shop. Some one had informed

him about the incident over telephone and accordingly he rushed to

the place of occurrence and found the victim was lying on the ground

in injured condition. The accused person was caught by the people.

Afterwards he made an arrangement to take the victim to hospital

with the help of police. 

 

17.During cross examination he has deposed that when he reached the

place of occurrence at first he informed about the incident to police.

He could not say as to how the incident took place as at that time he

was at his shop. His shop was situated at about 500 meters distance

away from the place of occurrence. The victim was coming on a cycle.

 

18.PW6 Phulmati Das, the informant herein this case has deposed in her

evidence that she did not know the accused person. About 6 months

ago at about 04:00 PM the incident was occurred. At that time she

was going towards her work and then she heard that her daughter

met with an accident. Afterwards she rushed near the “Sitala Temple”

where  the  incident  was  occurred.  Afterwards  she  found  that  the

people had surrounded the accused and her deceased daughter. She

came to know that Karishma, who was the friend of the victim went to

visit  one  house  and  her  daughter  was  standing  on  the  road  with

bicycle.  After  the  incident  her  daughter  was  taking  for  treatment.

Later on the victim was referred to Tezpur Hospital, but her daughter

succumbed to her injuries. On the same day of incident she lodged

the FIR. She has identified the FIR as Exhibit 3 where she put thumb

impression.   

19.During her cross examination she has deposed that she did not know

the contents of the FIR. She is a illiterate woman. The FIR writer had

not read over the contents of the FIR. Her working place was about 1

KM distance from her home. The place of occurrence was about 200
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meters distance away from her house. On the day of the incident she

was  returning  home  after  doing  her  work.  She  had  not  seen  the

incident  herself.  At  the  time  of  incident  Karishma  was  at  her

grandmother’s  house  and  came  outside  after  hearing  noises.  Her

daughter was known to ride the cycle.  Police had not recorded her

statement as she got senseless for 3/4 days. 

20.PW7 Kalpana Roy has deposed in her evidence that she knows both

the parties. About 4/5 months ago at about 04:00 PM the incident was

occurred. At that time she had washed utensils and Karishma and

Dipika were going by pushing their cycles. Dipika was standing near

“Sitala Temple” and Karishma went to visit a house near ‘Temple”. At

that time accused person came recklessly on a motorcycle and hit

against  the cycle  of  Dipika,  for  which  accused fell  down from the

motorcycle. Immediately she along with other persons had caught the

accused person.  Blood was oozing from the mouth and ear  of  the

victim. After interrogation the accused person had stated before them

that  he  has  no  driving  license.  Afterwards  she  left  the  place  of

occurrence. The victim was brought for treatment and accused was

arrested by police. 

    

21.During cross examination he has stated that she had washed utensils

of the Temple near the road. Police had recorded her statement after

3/4 days of the incident. She has denied the fact that she had not

stated  before  the  police  that  at  the  time  of  occurrence  she  had

washed utensils near the road. She has denied the fact that she had

stated before  the police  that  after  the  incident  she rushed to  the

place of occurrence from her home and found huge gathering and the

victim was taken to hospital. She had not stated before the police that

after interrogation the accused person had stated before them that he

has no driving license.  Her house was situated at about 30 hands

distance away from the place of occurrence. At the time of incident

she was washing utensils. Deceased Dipika and Karishma were going

towards western side form eastern side and standing in northern side.

At  the  time of  incident  Karishma was  inside  of  a  house.  She  has

denied  the  fact  that  she  had  not  seen  the  incident  and  deposed

falsely. 
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22.PW8 Dr.  Sivaji  Gupta,  the MO herein this case has deposed in his

evidence  that  on  09.11.2018  he  had  conducted  post-mortem

examination of the victim at about 12:40 PM. Upon conducting the

post-mortem, he found the following injuries:-

(i) Crush injury occipital region, 

(ii) Multiple small abrasion over whole body,

(iii) Occipital bone, 4-L2 vertebra,  

(iv) Dislocation L1-L2 vertebra,

(v) Haemorrage seen in posterior cerebral hemisphere,

He has opined that the cause of death was due to haemorrage shock

following head injury and paly trauma. Time of death was 6-12 hours

before  post-mortem.  He  has  identified  the  post-mortem  report  as

Exhibit 4 and Exhibit 4 (1) is his signature. 

 

23.His cross examination was declined by the learned defence counsel. 

24.PW9  Ranjit  Kalita,  the  IO  herein  this  case  has  deposed  that  on

08.11.18  the  O/C  of  Udalguri  PS  had  received  an  FIR  from  the

informant Phulmati Das and accordingly he had registered the case.

On  08.11.2018  at  about  03:45  PM  they  were  informed  about  the

incident over telephone and accordingly O/C, Udalguri PS had made a

GD  entry  vide  No.  229  dated  08.11.2018  and  sent  him  for

investigation.  Afterwards  he  went  to  the  place  of  occurrence  and

brought the accused to police station along with the motorcycle. That

day  informant  had  lodged  the  FIR  and  accordingly  the  case  was

registered and endorsed him for investigation. The victim was taken

to hospital before reaching him at the place of occurrence. He came

to know at hospital that the victim was dead. On the next day of the

incident the post-mortem was performed upon the dead body of the

deceased. He had drawn the sketch map at the place of occurrence,

recorded the statement of  the witnesses  and seized the offending

motorcycle. After completion of investigation he had submitted the

charge sheet against the accused person u/S 279/304(A) IPC. He has

identified the seizure lists as Exhibit 1, Exhibit 2 and Exhibit 1 (3),

Exhibit 2 (2) are his signatures. He has also identified the sketch map

as Exhibit 5 and Exhibit 5 (1) is his signature. He has also identified
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the charge sheet as Exhibit 6 and Exhibit 6 (1) is his signature. 

 

25.During his cross examination he has stated that he went to the place

of occurrence on the basis of GD entry. The informer of GD entry was

Subhajit Sutradhar. He started the investigation on the basis of GD

entry. He had not annexed the abstract copy of GD entry with the

charge sheet. The contents of the GD entry was mentioned in his CD.

The contents of GD entry was written by him in his CD from the GD

enrty’s diary. In the FIR it was written that the name of the victim was

Dipika Das. But it was revealed from all the documents that the name

of the victim was Swapna Das. Dipika Das and Swapna Das was same

person, but he did not mention in his CD. In the FIR there was not

mentioned that the accused person had driven the vehicle rashly and

negligently. He had not seized the cycle relating to this incident. He

had  not  recorded  the  statement  of  Karishma  Mandal.  Witness

Karishma Mandal did not state before him that at the time of incident

she had washed utensils near the road. She had stated before him

that after the incident she rushed to the place of occurrence from her

home and found huge gathering at the place of occurrence and sent

the victim for  medical  treatment.  In  this  case he had examined 9

witnesses except the official witness. None of the witness have stated

before him that accused had driven the vehicle rashly and negligent

at the time of occurrence. There was mentioned in his CD as per GD

entry that the accused was driving the vehicle rashly, but  there was

not  mentioned as  to  who had driven the  motorcycle  and accused

driven the vehicle rashly and negligently on the day of the incident.

He has denied the fact that he had not investigated the case properly.

    

26.CW1 Karishma Mandal has deposed in her evidence that she knows

the informant as well as the accused person. Deceased Dipika Das

was her classmate. Last year after two days of “Kalipuja” the incident

was occurred at about 04:00 PM near “Sitala Temple”. On the day of

the incident she along with Dipika went to her grandmother’s home to

bring ‘sari’. Dipika was standing on the right side of the road near

“Sitala Temple”. Her grandmother’s house was situated on the left

side of the road. She entered inside her grandmother’s house. At that

time the accused came rashly on a motorcycle and hit against Dipika

Das, for which both the accused and victim fell down. Immediately
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people gathered at the place of occurrence and Dipika Das was dead

at the spot. She came and hugged Dipika Das and people came and

caught the accused Tarani Boro. 

27.During his cross examination he has stated that she and Dipika Das

were going by walking with their bicycles. When she entered inside

her grandmother’s house then her cycle was with Dipika Das. She has

denied the fact that she had not seen the incident. She had seen the

incident from the ‘varandha’ of her grandmother’s house. At that time

she was standing outside from her grandmother’s house. Police did

not  record  her  statement.  Dipika  knows  how  to  ride  bicycle.  The

offending vehicle was coming from town side. Accused person went

towards western side from eastern side. She has denied the fact that

at the time of incident she was inside the house and had not seen the

incident. She has also denied the fact that she has deposed falsely. 

28.Learned counsel of defence submitted that the prosecution has failed

to prove with cogent evidence that the accused was negligent. He

further  argued  that  all  the  prosecution  witnesses  including  the

informant had not supported the prosecution case at hand. There was

no  eye  witnesses  in  this  case  and  hence  he  should  be  acquitted

forthwith. During course of arguments learned defence counsel has

placed reliance upon the following case laws:-

(i) 2002 (2) GLJ 552-Budhuamara Vs State of Assam,

(ii) 2013 (6) GLJ (NOC) 744-Md. Bachhu Miah Vs State of Tripura,

(iii) 2012 (4) GLJ 513-Madhu Sudhan Devnath Vs State of Troipura,

(iv) 2005 (2) GLT 274- Kriti Singh Vs State if Assam,

(vi) State of Karnataka Vs Satish (1998) 8 SCC 493,

I have gone through the above case laws carefully.

29.In view of the discussion above, before arriving to decision, I would

like  to  put  that  to  prove  the  offence  under  section  279  IPC  the

prosecution has to prove that the driver was reckless or negligent

while driving. Similarly to prove the offence under section 337 and

338 IPC,  the  driver  has  to  be so  much  rash or negligent in  his

driving that such act might cause endanger to public life or safety.
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Similarly to prove the offence under section 304(A) IPC, the act of the

driver has to be so much rash and negligent in his driving that he is

not  bothered about the consequence of  such reckless driving.  The

question posed, what shall be the degree of “rash or negligent” to

engulf penal provision. Let me first, go through the definition of rash

and negligent. 

30.When a person, conscious of the fact that his action may cause harm

or  damage,  takes  the  action  with  utter  indifference  to  the

consequences, which may ensue from his such act, he is said to have

done the act rashly. In other word, when a person, who is aware of the

risk, which his action involves, does the act with utter indifference to

the consequences, which his action is likely to entail, such an act is a

rash act. On the other hand, when a person fails to take, while doing

an act, such precaution, which a reasonable and prudent person is

expected to take or ought to take, before doing the act, such doing of

the act would amount to negligence.

31.Describing as to what is a rash     and     negligent act, Hon’ble Gauhati

High  Court,  in  Haider  Islam Vs.  State  of  Assam,  reported in

2007 (1) GLT 428, it was observed as under:

"the  criminal  negligence  lies  in  doing  an  act  without  taking

such care, which a reasonable man would, ordinarily, do. In the

case at hand, the accused-petitioner drove away the vehicle as

pointed out herein above, while PW1 was still in the process of

disembarking  from  the  bus.  If  the  accused-petitioner  had

driven away the bus after having seen PW1 alighting from the

bus,  the  conduct  of  the  accused-petitioner  would  be  rash

inasmuch as he (accused) drove away the bus knowing the risk

involved. If the accused-petitioner had not seen PW 1 being in

the  process  of  disembarking  from  the  bus,  his  (accused-

petitioner) act would amount to negligence, for, the accused-

petitioner did not take necessary care, which a prudent man

would have, in such circumstances, taken by ensuing that the

vehicle is not driven away until all passengers, who wanted to

get down from the bus, had alighted from the bus. In either

way, therefore, the act of the accused-petitioner amounts to an
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offence under Section 279 IPC”.

32.Now, let the case be decided on the basis of the evidence available in

this case record. Having gone through the evidence on record, it is

found that PW1 Dipankar Baishya, PW2 Guru Das Saha, PW3 Prasenjit

Biswas,  PW4 Bappi  Sarkar,  PW5 Subhajit  Sutradhar,  PW6 Phulmoti

Das all have deposed in their evidence that they had reached at the

place of occurrence just after the incident taking place. PW7 Kalpana

Roy had witnessed the alleged incident. CW1 Karishma Mandal also

had seen the incident and both of the PW7 and CW1 have deposed in

their evidence that the alleged day of incident the accused person

was coming in a very ‘high speed’ with a motorcycle and dashed the

victim Dipika Das who was standing beside the “Sitala Mandir”. On

aggregate appreciation of  the evidence as laid  by the prosecution

side this Court is of the opinion that there is no iota of the evidence

whether the alleged incident was occurred for negligence or rashness

of  the  driver  or  the  same  had  occurred  for  negligence  of  the

pedestrian  namely  Dipika  Das  who  succumbed  to  her  injury

subsequently. Furthermore, the prosecution also has failed to examine

the MVI herein this case to prove the fact that whether the alleged

incident was occurred due to some mechanical fault of the vehicle.

Apart  that  there  is  no  evidence  of  negligence  or  rashness.  Mere

mentioning of ‘high speed’  cannot be held to be the legal evidence of

negligence or rashness on the part of the accused person. 

 

33.The Hon’ble Supreme Court also held in state of Karnataka Vs

Satish reported in (1998) 8 SCC 493, where the Hon’ble Apex

Court held that “...........Merely because the truck was being driven

at  a  “high  speed”  does  not  be  speak  of  either  “negligence”  or

“rashness”  by  itself.  None  of  the  witnesses  examined  by  the

prosecution could give any indication, even approximately, as to what

they meant by ‘high speed’. ‘High speed’ is a relative term. It was for

the prosecution to bring on record material to establish as to what it

meant by “high speed” in the facts and circumstances of the case. In

a criminal trial, the burden of providing everything essential to the

establishment of the charge against an accused always rests on the

prosecution and there is presumption of innocence in favour of the

accused  until  the  contrary  is  proved.  Criminality  is  not  to  be
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presumed, subject of course to some statutory exceptions. There is no

such statutory exception pleaded in the present case. In the absence

of  any  material  on  record,  no  presumption  of  “rashness”  and

“negligence”  could  be  drawn  by  invoking  the  maxim  “res  ipsa

loquitur.” There is evidence to show that immediately before the truck

turned turtle, there was a big jerk. It is not explained as to whether

the jerk was because of the uneven  road or mechanical failure. The

Motor Vehicle Inspector who inspected  the vehicle had submitted his

report.  That  report  is  not  forthcoming  from  the  record  and  the

Inspector  was  not  examined  for  reason  best  known  to  the

prosecution. This is a serious infirmity and lacuna in the prosecution

case. 

34.From the discussion as stated above, I hold that the prosecution has

failed to prove the charge u/S 279/304(A) IPC against the accused

Tarani Boro beyond all reasonable doubt and hence the accused stand

acquitted.

O R D E R

As  the  prosecution  has  failed  to  prove  the  case  with  substantive

evidence  against  the  accused  u/S  279/304(A)  IPC  beyond  all

reasonable doubt, so the accused Tarani Boro stand acquitted and set

at liberty forthwith. 

Bail bond shall remain in force for next 6 months as per Section 437 A

CrPC. The zimma order of seized vehicle is made absolute. 

The judgment is given under the hand and seal of this Court on this
the 31  st   day of July, 2019.

                                      (N. Lahkar)
                                      Addl.   Chief Judicial Magistrate 

                    Udalguri, Assam. 

Dictated and corrected by me:

            (N. Lahkar )                          
             Addl. Chief Judicial Magistrate.                             

             Udalguri, Assam.           
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APPENDIX

A. Prosecution witnesses : PW1 Dipankar Baishya

PW2 Guru Das Saha

PW3 Prasenjit Biswas

PW4 Bappi Sarkar

PW5 Subhajit Sutradhar

PW6 Phulmoti Das

PW7 Kalpana Roy

PW8 Dr Sivaji Gupta (MO) and

PW9 Ranjit Kalita (IO)

B. Court witness : CW1 Karishma Mandal

C. Defence witness : Nil.

D. Documents exhibited : Ext. 1 – Seizure list
Ext. 2 – Seizure list
Ext. 3 – FIR
Ext. 4 – Post-Mortem report
Ext. 5 – Sketch map and
Ext. 6 – Charge sheet

 Addl. Chief Judicial Magistrate
         Udalguri, Assam. 

Typed by Rupam Das/Stenographer.
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